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BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

ILLINOIS AYERS OIL COMPANY, )
Petitioner,

PCBNo. 05-48
ILLINOIS ENVIRONMENTAL (LUSTAppeal)
PROTECTIONAGENCY, )

Respondent. )

RESPONSETO MOTION FOR RECONSIDERATION
OR IN THE ALTERNATIVE, FOR EXTENSION OF TIME TO FILE APPEAL

NOW COMES the Respondent,the Illinois EnvironmentalProtectionAgency (“Illinois

EPA”), by one of its attorneys,JohnJ. Kim, AssistantCOunseland SpecialAssistantAttorney

General,and, pursuantto 35 Iii. Adrn. Code 101.500, 520 and 522, herebyrequeststhat the

Illinois Pollution ControlBoard(“Board”) denythePetitioner’sMotion For ReconsiderationOr,

In TheAlternative,For ExtensionOf TimeTo File Appeal (“Petitioner’smotion”). In supportof

thisresponse,theIllinois EPA statesasfollows:

I. INTRODUCTION

On July 28, 2004, the Illinois EPA issueda final decisionfollowing its review of a

requestfor reimbursementfrom the UndergroundStorageTankFund (“UST Fund”) submitted

by thePetitioner,Illinois Ayers Oil Company(“Ayers Oil”). On August 31, 2004, counselfor

the Petitionersent a settervia facsimileand mail delivery to the Illinois EPA. In the letter,

counselrequestedthat theBoard granta 90-dayextensionof thetime allowedto timely appeal

the July 2004 final decision. The letter from Petitioner’s counseland the copy of the final

decisionreceivedby thePetitionerdo not containanyreferenceor indicationofthedatethefinal

decisionwasreceived.

On September1, 2004, the Illinois EPA filed, via U.S. Mail First Class delivery, a

Requestfor Ninety DayExtensionOf AppealPeriod(“request”) with the Board. The request
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notedthat the actual dateof servicewas unknown,but that the earliestdatethe final decision

couldhavebeenreceivedwasJuly 29, 2004, or the day afterthe final decisionwas sent. The

requestalso notedthat, pursuantto Section40(a)(l)ofthe Illinois EnvironmentalProtectionAct

(“Act”) (415 ILCS 5/40(a)(l)) and 35 Ill. Adm. Code 105.208,the joint requestsoughtup to

January5, 2005,or anyotherdatenotexceeding125 daysfrom thedateof serviceoftheIllinois

EPA’s final decision.TheBoardreceivedtherequeston September3, 2004.

On September16, 2004, the Board enteredan order in responseto the request. The

Boardnotedthat thepostmarkdateof thejoint requestwaswithin the time for filing, andthus

the requestwas timely filed. The Board also usedthe July 29, 2004 date asthe basis for

calculatingthepropertime for the ninety-dayextension. (TheIllinois EPA acknowledgesthat

theJanuary5, 2005 datereferencedin therequestwasmiscalculated.)Thus,the Boardgranted

anextensionof time to file an appealof the final decisionto December1, 2004. The Board

statedin the order that if Ayers Oil failed to file an appealon or before that date,.the Board

would dismissthecaseandclosethedocket.

On December1, 2004,thePetitionersentapetition for thereviewoftheJuly 2004final

decision.to the Board and to the Illinois EPA. The petition was sent via FederalExpress

overnightdelivery. On December2, 2004,theBoardreceivedthepetition.

On January6, 2005, the Boardenteredan order dismissingthe petitionandclosingthe

docket. The Board’sactionwasbasedon the failure of the Petitionerto file its petitionin a

timely fashionconsistentwith therequirementsoftheBoard’sproceduralrulesandthedatesset

forth in the September16, 2004Boardorder.

On February10,2005; thePetitionersentits motionto theBoardandto theIllinois EPA

via U.S. Mail. The Illinois EPA receiveda copy of the Petitioner’smotion on February14,
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2005. Pursuantto theBoard’sproceduralrules,the Illinois EPA’s time for filing a responseto

thePetitioner’smotionis onorbeforeFebruary28, 2005.

II. THEREARE NO GROUNDSJUSTIFYINGRECONSIDERATION

As the Petitionernoted,the purposeof a motion for reconsiderationis to bring to the

Board’sattentionnewly discoveredevidencewhichwasnot availableat thetime ofthe hearing,

changesin thelaw or errors in the Board’s previousapplicationof the existing law. Citizens

AgainstRegionalLandfihlv. CountyBoardofWhiteside,PCB93-156(March 11, 1993),p. 1.

ThePetitionerhasnotmet the standardneededto justify theBoard’sreconsiderationof

its January6, 2005order. Thereis no newly discoveredevidencethat wasnot availableat an~y

time leadingup to the Board’sJanuary2005 order, nor is thereany changeof law that has

transpiredin the interim. As will be discussedin moredetailbelow, therewasalsono error in

the Board’spreviousapplicationof the existing law. The deadlinesreferencedandappliedby

the Board arewell-settled,as is thereasoningemployedby the Boardin this andothersimilar

typesof situations. Therefore,Petitioner’smotionshouldbe denied.

III. THE BOARD’S FILING DEADLINES ARE JURISDICTIONAL

One of the basesof the relief sought in the Petitioner’s motion is that the Board’s

proceduralrulesconcerningthe deadlinesfor filing a timely appealareproceduralin nature,as

opposedto beingjurisdictional. This contentionis wrong. TheBoardhasconsistentlytakenthe

positionthat the failure to file a petition for appealin a timely manner,evenif by one day,

resultsin theBoard lackingjurisdictionoverthe matter. Dewey’sServicev. Illinois EPA,PCB

99-107(February4, 1999);IndianRefmingv. Illinois EPA,PCB91-110(July 25, 1991).

Thereis no doubtthattherules andregulationspromulgatedby theBoardhavetheforce

and effect of law, arepresumedto be valid, and will be construedby the samestandardsas
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statutes. Illinois EPA v. JerseySanitationCorporation,336 Ill. App. 3d 582, 588, 784 N.E.2d

867, 872 (4th Dist. 2003). Further, the Board has the power to construeits own rules and

regulationsto avoidabsurdorunfairresults. Id., 336 Ill. App. 3d at 589, 784N.E.2dat 872.

Here, Section40(a)(1) of the Act and Sections105.208 and 105.406 of the Board’s

proceduralrulesclearlysetforththeguidelinesandlimitationsregardingtheBoard’sauthorityin

extendingthe time for filing an appealof a final decisionof the Illinois EPA. The Board’s

decisionsasfoundin the September16, 2004 andJanuary6, 2005 orderswerecorrectandmade

pursuantto statutoryandregulatoryguidelines. 0 ,

Also, there is no question that the time limitation for filing a timely appeal is

jurisdictionalin nature,andnot merelyprocedural. In the caseof Pickeringv. Illinois Human

Rights Commission,146 Ill. App. 3d 340, 496 N.E.2d746 (2~~dDist. 1986),theappellatecourt

detailedtherelevantlaw to this issue. ThePickeringcourt, citing to theIllinois SupremeCourt

caseof FredmanBrothersFurnitureCompany.Inc. v. Departmentof Revenue,109 Ill.2d 202,

486 N.E.2d 893 (1985), notedthat statuesof limitation only fix the time.within which the

remedyfor a particularwrongmaybe sought. Theyareproceduralin nature,andnot designed

to alter substantiverights. However,statuteswhich createa substantiveright unknownto the

commonlaw and in which time is madean inherent elementof the right so createdarenot

statutesoflimitation. Suchatimeperiodis morethanan ordinarystatuteof limitations,andis a

condition of the liability itself, and not of the remedyalone. The time periodgoesto the

existence,oftheright itself, andis a conditionprecedentto theplaintiffs right to seekaremedy.

Pickering,146 Ill. App. 3dat 344, 496N.E.2dat 749.

In Pickering,the courtwent on to concludethat in the situationin which a statuteitself

createsa substantiveright unknownat commonlaw, and at the sametime prescribesthe time
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within which apartymustfile a chargeto redressanallegeddeprivationofthoserights, sucha

statuteis not a statuteoflimitation. Specifically,the courtfoundthat a 1 80-dayfiling deadline

regardingthefiling ofachargewith theDepartmentofHumanRights(assetforth in theHuman

RightsAct) mustbe deemedto bejurisdictional. Pickering,146Ill. App. 3dat 346, 496 N.E.2d

at750;.

A similar fmding wasrecentlyreachedby theIllinois SupremeCourt in Nudell v. Forest

PreserveDistrict, 207 Ill.2d 409, 799 N.E.2d 260 (2003). . The court there ruled that the

requirementthatacomplaintfor,administrativereviewbefiled within aspecificperiodoftime is

jurisdictional. Nudell, 207I11.2dat422, 799N.E.2dat267-268.

Thus,thereis no doubtthat thetime deadlinefor filing apetitionwith theBoardseeking

a challenge‘of a final decisionby the Illinois EPA is ajurisdictionalrequirement,andthatfailure

of a Petitioner to comply with that requirementresults in the Board losing jurisdiction to .

considerthematter. TheBoard’sdecisionhere,then,wascorrectandshouldnotbereversed.

IV. THE BOARD SHOULD GRANT NO FURTHER RELIEF

ThePetitioner’smotion alsoasks,in thealternative,thatthe Boardgrantfurtherrelief to

either extendthe, time allowed for filing the petition (Le., reconsiderthe relief grantedin the

Board’s September16, 2004 order) or find somekind of exigent circumstancesthat would

otherwiseallow for thefiling of apetition. 0

O However,that portionof themotion shouldalso be denied. First, the Petitionerdid not

contesttheBoard’sSeptember2004orderatany timeafterit wasentered,andthereforeis bound

to thefindingsoftheBoard (aswell asthebasisfor theBoardreachingthosefindings). Second,

O asto thenotionoftheBoard somehowgrantingfurther.relief to allowthe Petitionerto side-step

the time deadlinefor filing a petition, thereis simply no regulatoryor statutoryauthority that
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would allow for sucha discretionaryact. Given that the Boardhasno authorityto grant such

relief, theBoardmustdenythatportionofthePetitioner’smotion.

V. CONCLUSION

For thereasonsabove,theIllinois EPAherebyrespectfullyrequeststhat theBoarddeny

thePetitioner’smotionin its entirety.

Respectfullysubmitted,

ILLiNOIS ENVIRONMENTAL PROTECTIONAGENCY,
Respondent

•O~A1 ,2~,~-7~&.--’Q~9~

~oh~iJ.Kim~ ‘ 0

AssistantCounsel
SpecialAssistantAttorneyGeneral
Division of Legal Counsel
1021NorthGrandAvenueEast
P.O.Box 19276, 0

Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD)
Dated:February28, 2005
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CERTIFICATE OF SERVICE

I, theundersignedattorneyat law,herebycertify that on February28, 2005,I servedtrue

andcorrectcopiesofa RESPONSETO MOTION FOR RECONSIDERATION,by placingtrue

and correctcopies in properly sealedand addressedenvelopesand by depositingsaid sealed

envelopesin aU.S. mail dropbox locatedwithin Springfield,Illinois, with sufficientFirst Class

Mail postageaffixedthereto,uponthefollowing namedpersons:

DorothyM. Gunn,Clerk FredC. Prillaman
Illinois PollutionControlBoard . Mohan,Alewelt, Prillaman& Adami
JamesR. ThompsonCenter ‘. Suite325
100 WestRandolphStreet 1 NorthOld Capitol Plaza
Suite 11-500 Springfield,IL 62701-1323
Chicago,IL 60601 ‘ 0

CarolSudman,HearingOfficer
Illinois Pollution ControlBoard ‘

1021 NorthGrandAvenueEast 0 0

P.O.Box 19274
Springfield, IL 62794-9274 0

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,
Respondent

~(6hnJ.Kir1
AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegal Counsel
1021NorthGrandAvenue,East
P.O. Box 19276
Springfield, Illinois 62794-9276.
217/782-5544
217/782-9143o (TDD)


